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Foreword

The promotion of maternal, newborn and child health (MNCH) across the African continent is a priority of the African 
Union Commission. The continent has, no doubt, recorded significant improvement with regard to MNCH status. The 
economic growth being experienced across the continent provides a further window of opportunity to consolidate on 
those gains and cover more ground.

Maternal, Newborn and Child Health status is a very critical indicator that provides an insight into the quality of life of any 
nation’s citizens. Women account for about fifty percent of the continent’s population. Therefore sustainable economic 
growth cannot be engendered unless they are empowered and their overall quality of life is improved.

Unsafe abortion unfortunately continues to contribute to morbidity and mortality in Africa.  Each AU member state has 
laws in place to regulate the practice within its sovereign responsibility to promote community wellbeing. Evidence has 
shown that if these laws, irrespective of their apparently liberal or restrictive nature, are implemented with a view to saving 
women’s lives and improving their health, the contribution of unsafe abortion to maternal mortality will be significantly 
contained. Evidence further shows that restrictive laws result in higher levels of unsafe abortion.

Failure to implement the laws, as they are, stems from several factors which include ignorance of the provisions of the laws. 
Therefore the AUC, in collaboration with Ipas, has developed this publication to empower the broad range of stakeholders 
to identify their rights (for right holders) and responsibilities (for duty bearers) within the existing laws.

It is my hope that this publication will serve as a practical and effective tool to improve maternal health status in Africa by 
stemming the tide of morbidity and mortality. 

H.E Dr Mustapha .S. Kaloko

Commissioner for Social Affairs
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Executive Summary

Unsafe abortion is one of the largest causes of maternal mortality and morbidity globally. In Africa, of the 6.4 
million abortions carried out in 2008, only 3 percent were performed under safe conditions. The World Health 
Organization (WHO) estimates that in 2008, 29,000 African women died from complications of unsafe abortion, 
constituting a full 13 percent of maternal deaths in the region. In some individual countries, unsafe abortion 
accounts for up to 30 to 40 percent of maternal mortality. Unsafe abortions occur primarily in countries with 
restrictive abortion laws or practice regimes.  

One of the reasons unsafe abortion occurs is because safe abortion services frequently are not available, even 
when they are legal, forcing women to undergo illegal and unsafe abortions. According to WHO, legal status and 
availability of lawful abortion do make a difference to the safety of abortions. While there are many steps that can 
be taken to prevent maternal mortality and morbidity, all African Union member states must take the important 
step of implementing current laws regulating abortion. 

All African Union member states allow abortion at least to save a woman’s life and many more permit it on broader 
grounds, including health grounds. However, few countries have taken positive steps towards ensuring women 
access to abortions they are entitled to under the law, causing women to seek unsafe abortions. World Health 
Organization standards and United Nations and regional commitments to reducing maternal mortality call upon 
states to take measures to ensure access to safe abortion, where legal, including by developing strategies and 
guidelines for providing safe abortion services. 

International and regional human rights bodies and courts also have given increasing attention in recent years 
to abortion and its link to women’s health and human rights. They have called on states to remove barriers to 
safe abortion services, including by implementing existing abortion laws. They require that laws, even when 
restrictive, are interpreted broadly and implemented to promote and protect women’s health and human rights.  

Examples from African Union member states show that when governments commit to ensuring that access 
to safe abortions is available within the law, incidence of unsafe abortions is reduced, as are maternal deaths 
from unsafe abortion. African Union member states must enact an enabling regulatory and policy environment, 
including development and dissemination of strategies and guidelines and training of providers, to ensure that 
every woman who is legally eligible has ready access to good-quality abortion services. South Africa, Ghana and 
Ethiopia are examples of countries where this is being done successfully. 

This document offers guidance to African Union member states for effectively implementing existing abortion 
laws in ways consistent with prevailing human rights and public health guidance and to fulfill states’ obligations 
to protect women’s reproductive health and rights.
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There are approximately 22 million 
unsafe abortions annually worldwide, 98 
percent of them in developing countries. 
Globally, unsafe abortion results in death 
for approximately 47,000 women and 
disabilities for an additional 5 million each 
year1.  This accounts for roughly 13 percent 
of maternal mortality, the third largest cause 
of maternal mortality, globally2.   African 
women bear the burden of more than half of 
these maternal deaths, with 29,000 deaths3.  
In many African Union member states, the 
percentage of maternal deaths resulting from 
unsafe abortion is much higher4.  And young 
women are disproportionately impacted: 
more than 60 percent of all maternal deaths 
from unsafe abortion in Africa are among 
women under the age of 255.  

Restrictive abortion  laws and policies are a 
major contributor to unsafe abortion. African 
Union member states have some of the most 
pervasive legal and practice restrictions in 
the world, resulting in high rates of maternal 
mortality and morbidity. In Eastern Africa, 
unsafe abortions are estimated to account 
for almost 1 out of 5 maternal deaths (18 
percent), the highest rate in the world, 
while in Western Africa, it is 1 out of 8 (12 
percent). The Southern Africa region has the 
lowest rate in the region, at about 1 out of 
10 maternal deaths (9 percent). As explained 
in a recent report by the African Union 
Commission on Maternal Newborn and 
Child Health, Eastern Africa’s poorer abortion 
indicators could be partly attributed to its 
more restrictive abortion laws compared 
with the other regions6.  

World Health Organisation estimates confirm 
that the legal status of abortion does not 
reduce the number of induced abortions, as 
women will seek abortions if they need them, 
regardless of abortion’s legal status. While 
abortion is a safe procedure when performed 
by skilled health care providers in sanitary 
conditions, clandestine and illegal abortions 
generally are unsafe and lead to high rates of 
complications and deaths7.  According to the 
World Health Organization, the first steps for 
avoiding abortion-related maternal deaths 
are to ensure that women have access to 

family planning and safe abortion. This will 
reduce unwanted pregnancies and unsafe 
abortions8.  

International and regional human rights 
bodies and consensus documents also have 
consistently recognized that unsafe abortion 
leads to high rates of maternal mortality and 
have called on states to take measures to 
reduce such preventable deaths, by ensuring 
that abortion is available and safe. The 
problem is recognized as so acute in Africa 
that the Protocol to the African Charter on 
Human and Peoples’ Rights on the Rights of 
Women in Africa (Maputo Protocol), ratified 
by the majority of African Union member 
states, expressly requires governments to 
“protect the reproductive rights of women 
by authorising medical abortion in cases of 
sexual assault, rape, incest” and when the 
pregnancy threatens the life or mental or 
physical health of the woman, and in cases 
where there is a threat to the life of the 
foetus.  

All existing African national abortion laws, 
in fact, provide for legal abortion in some 
or all of the circumstances in the Protocol; 
no country in Africa has an absolute ban on 
abortion. Following global trends towards 
liberalising abortion laws—30 countries, 
including several in Africa, have liberalised 
their abortion laws over the past 20 years—a 
few countries in Africa also go beyond the 
minimal grounds of the Maputo Protocol 
and allow abortion also for socioeconomic 
reasons, or on request (Tunisia, South Africa, 
Cape Verde, Zambia and Ethiopia). Several 
other countries have taken positive steps 
towards effective implementation of existing 
abortion laws by issuing protocols and 
guidelines for the provision of safe abortion. 
In Ghana, for example, the current abortion 
law remained unimplemented for 25 years 
after it was enacted, although it allows 
abortion on grounds of physical and mental 
health.  Recently, since 2005, the Ministry of 
Health is working to correct this situation 
by making safe, legal abortion accessible to 
women in Ghana.  

Sadly, in many other African Union 

According to the World 

Health Organization, the first 

steps for avoiding abortion-

related maternal deaths are 

to ensure that women have 

access to family planning 

and safe abortion. 
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member states there have been no steps to 
implement the law, resulting in preventable 
maternal deaths and disability. Several 
factors contribute to this failure. In many 
countries, providers, policymakers, women 
and other stakeholders wrongly believe that 
abortion is completely criminalized and not 
available under any circumstance under the 
law. This is usually due to lack of knowledge 
and information on the prevailing laws 
and an absence of standards and protocols 
for providing services within the law, 
leading to fear of criminal punishment and 
overall stigmatization of abortion.  Thus, 
from country to country, similar laws are 
interpreted very differently, and women’s 
access to safe legal abortion services can be 
very different.

It is not only the legal indications for 
abortion that are important. Economic 
status, geographical location and restrictive 
regulations are also significant obstacles to 
women seeking legal abortions.  Limitations 
on types of health workers authorized to 
perform abortions and prohibitions on 
the use of medication abortion and other 
modern methods for safe abortion can 
have significant impact on accessibility, 
especially in rural locations. Lack of 
budgetary prioritization for reproductive 
health and maternal health services is also 
a significant barrier, especially for poor 
women. These factors contribute to high 
rates of maternal mortality and morbidity, 
which has been characterized by the World 
Health Organisation and the African Union 
as a major public health concern and by 
the United Nations as an infringement of 
women’s human rights.  

African Union member states must 
implement all legal indications for abortion 
to ensure improved access to safe, legal 
abortion. In order to achieve this, law and 
policymakers must make a concerted effort 
to review existing legislation on abortion 
and to take regulatory, budgetary, training 
and awareness-raising measures, including 
educating health-care workers, women and 

communities on the lawfulness of abortion 
to ensure that all legal indications for 
abortion are implemented. Development 
and use of standards and protocols on safe, 
legal abortion will be an important step 
forward in reducing maternal deaths and 
disability, as shown by evidence around the 
world. 

This document focuses on providing 
information to ministries of health and 
other relevant stakeholders to help interpret 
and implement existing abortion laws. It 
begins with a review of current laws on 
abortion in Africa and a brief overview of 
some barriers to implementation of these 
laws.  While the barriers are many, due in 
part to deficiencies in drafting of the laws, 
this document does not attempt to address 
how to overcome them, but rather focuses 
on what African Union member states are 
obligated and committed to do and indeed 
can do in terms of implementing existing 
abortion laws.  It then reviews international 
and regional consensus documents, with 
detailed information on human rights 
law presented in Annex II; World Health 
Organisation standards; and selected foreign 
laws, all with the aim of providing guidance 
on interpreting and implementing existing 
African abortion laws. 

The chart in section IV provides a quick 
review of the legal indications in each 
country in Africa, with recommendations 
from WHO on implementing each indication. 
The brief case studies provided in Annex 
I reflect that while many laws governing 
abortion in Africa are similar, they are being 
implemented differently. A number of 
countries across Africa have increased access 
to safe abortion within the boundaries of 
their existing laws, resulting in fewer unsafe 
abortions. It is expected that this document 
will provide an indication of how African 
Union member states’ ministries of health 
and other stakeholders can broadly interpret 
and implement existing laws, making 
abortion more readily accessible to women 
who need these services.

Lack of budgetary 

prioritization for 

reproductive health and 

maternal health services 

is also a significant barrier, 

especially for poor women.
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African abortion laws came with 
colonisation, and these colonial laws have 
had and continue to constitute a significant 
influence on the restrictive features of 
African abortion laws.  In pre-colonial times, 
abortion was generally treated as a private, 
not public, concern, to be resolved within 
the confines of the family or community.  The 
imposition of colonial regimes significantly 
changed this, subjecting the regulation of 
abortion through replicas of laws in penal 
codes of colonial powers. Colonial abortion 
laws in Anglophone Africa are derived 
from the 1861 English Offences Against the 
Person Act and, in a more limited manner, 
subsequent English court interpretations. 
The abortion laws of the former colonies of 
Belgium, France, Italy, Portugal and Spain 
were heavily influenced by the Napoleonic 
Code of 1801 and still are largely retained by 
the former colonies of these countries.  While 
all former colonial powers have liberalized 
their abortion laws, in furtherance of public 
health and human rights and to address 
abortion-related maternal mortality and 
morbidity, many African Union member 
states still adhere to these antiquated laws9.  

Abortion laws in African countries still 
are generally found in the penal code 
and provide for a general prohibition on 
abortion with explicit exceptions—in most 
cases when pregnancy poses a threat to the 
life and health of the woman, and in some 
cases when pregnancy is a result of rape 
or incest or in cases of foetal impairment. 
Only the laws of Cape Verde, South Africa 
and Tunisia provide for abortion on 
request during the first twelve weeks of 
pregnancy and on other grounds, including 
socioeconomic circumstances, later in the 
gestational period.  While Zambia does 
not allow abortion on request, it allows 
abortion on broad socioeconomic grounds. 
There is also a large bloc of countries that 
allow abortion for various indications, such 
as where a pregnancy puts a woman’s 
health at risk or in cases of rape.  A few 
countries have a mental health indication 
which is open to broad interpretation. The 

remaining countries have more restrictive 
laws. However, no country on the continent 
has a complete ban on abortion10. Thus, all 
countries allow for abortion at least to save 
a woman’s life. Twenty-nine (29) countries 
also permit abortion to preserve a woman’s 
health11, with nine (9) explicitly including 
mental health12, and only one (1) explicitly 
limiting it to physical health13.  Eighteen (18) 
countries also allow for abortion in cases of 
rape and/or incest14  and fifteen (15) allow in 
cases of foetal impairment15.

Postabortion care (emergency care 
for women who have experienced 
complications from an unsafe abortion)16,  
however, is required in all cases and in all 
countries, regardless of the legal status of 
abortion. 

It is important to note that, in many 
instances, abortion is and can be permitted 
on broader grounds than currently available 
and still be within the bounds of the law. The 
challenge for African Union member states, 
in most cases, lies in the interpretation 
and implementation of the laws. As noted 
above, while some countries’ laws may 
be almost identical, their interpretation 
and implementation may vary greatly. 
For example, even if there is no explicit 
recognition in the language of the law 
regarding mental health or rape, countries 
should allow for abortion on these grounds 
under the general health exceptions. In fact, 
international human rights law and the World 
Health Organisation’s definition of health 
include mental health, and support this. For 
example, in the United Kingdom abortion 
law after which the Zambia law is fashioned, 
the health indication is considered enabling 
and an opening that provides broad access 
to most women seeking abortion.17  While 
ensuring that clinical judgments and services 
remain in the hands of a provider and his or 
her patient, clear guidelines and protocols 
by the Ministry of Health that interpret and 
provide guidance on existing abortion laws 
are critical to ensuring broad access to safe 
and lawful abortion services. 

Summary of the Laws Guiding Abortion in Africa

The challenge for African 

Union member states, 

in most cases, lies in 

the interpretation and 

implementation of the laws.
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In the second edition of its ground-breaking 
2003 publication Safe abortion: technical 
and policy guidance for health systems, 
the World Health Organisation presents 
recommendations for use by health 
ministries, program managers and providers 
around the world for providing safe abortion 
services within existing laws. The updated 
2012 Guidance incorporates the evolving 
human rights rationale for providing safe, 
comprehensive abortion care, along with 
current clinical and public health evidence. 
The guidance is designed to help reduce the 
nearly 22 million unsafe abortions and the 
resulting almost 50,000 deaths that occur 
annually across the world.  

The Guidance addresses legal and policy 
considerations recognizing the link between 
women’s health and human rights and 
the need for laws that protect both. Using 
evidence-based and human rights standards, 
it recommends significant changes in the 
regulation of abortion. It advances evidence 
that legal restrictions on abortion do not 
result in fewer abortions. However, legal 
status and implementation of laws do impact 
the safety of abortions.  WHO recognizes that 
even when abortion is legal, lack of clarity 
regarding the law and its implementation 
can prevent providers from offering services 
and women from accessing safe abortion 
services. WHO also notes that stigma 
surrounding abortion prevents women from 
accessing information about legal abortion 
and can deter women from seeking safe and 
legal abortion services or even postabortion 

care when they face complications arising 
from unsafe abortions18.

WHO recommends that safe abortion 
services should be readily available for 
all legal indications and affordable to all 
women, including young women and 
adolescents.  It recommends developing an 
enabling regulatory and policy environment 
to ensure that every woman who is legally 
eligible has access to safe abortion care.  For 
example, it recognises that midlevel health 
professionals, such as midwives and clinical 
officers, can be trained to provide safe 
abortion services, increasing availability and 
accessibility without compromising safety, 
especially where doctors are few and not 
readily accessible to women. It also notes 
that since all countries that are members 
of WHO accept its constitutional definition 
of health as “a state of complete physical, 
mental and social well-being and not merely 
the absence of disease or infirmity”, laws that 
allow abortion to protect women’s health 
should be interpreted in conformity with this 
broad definition19.    

WHO recommends that national standards 
and guidelines for safe abortion services 
be developed to guide provision of safe 
services for the protection and promotion 
of the health and human rights of women20.   
Since all African Union member states have 
some indication for legal abortion, all should 
of necessity have standards and guidelines 
to facilitate provision of services. 

World Health Organisation Guidance on 
Safe Abortion Care

National Standards and Guidelines on Safe Abortion Care
Planning and managing safe, legal abortion care requires consideration of a number of health system 
issues, including the development of national standards and guidelines on safe abortion services. 
WHO recommends the establishment of national standards and guidelines facilitating access to 
and provision of safe abortion care to the full extent of the law.  Standards and guidelines should 
address: types of abortion services; where and by whom they can be provided; essential equipment, 
instruments, medications, supplies and facility capabilities; referral mechanisms; respect for women’s 
informed decision-making, autonomy, confidentiality and privacy, with attention to the special needs 
of adolescents; special provisions for women who have suffered rape; and conscientious objection by 
health-care providers.  National standards and guidelines for safe abortion care should be evidence-
based and periodically updated, to keep abreast with technological development and other new 
evidence. They apply whether services are public, private or not-for-profit.

-World Health Organization, Safe Abortion Guidance (2012)

WHO recommends that safe 

abortion services should be 

readily available for all legal 

indications and affordable to 

all women, including young 

women and adolescents.
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Translating Health And Human Rights Standards Into 
Action: Brief Case Studies From Three Countries (Ghana, 
Ethiopia, Zambia)
A number of countries across Africa have increased access to safe abortion within their exist-
ing laws, taking steps to make safe services are widely accessible to women. The countries 
illustrated here were chosen to represent various sub-regions as well as legal systems. The 
case studies are intended to provide examples from countries that have made a concerted 
effort in recent years to implement abortion laws. They were also chosen, in part, based on 
information available to Ipas. 

The approach taken by Ghana and Ethiopia is not only feasible but also urgently needed in 
other African Union member states, many of which have similar laws. These are two countries 
that, according to WHO, have made progress towards reducing maternal mortality. Zambia 
also offers evidence of recent progress.  Even countries with restrictive laws have an obliga-
tion to make safe abortion available and accessible to the full extent permitted by such laws.

Ghana 
The revised abortion law in Ghana, enacted 
in 1985, is fairly broad, allowing for abortion 
in cases of rape, where continuation of the 
pregnancy would risk the life of the woman 
or threaten her physical or mental health, or 
if there is substantial risk that child would 
suffer from a serious physical abnormality 
or disease.  Yet despite these fairly broad 
grounds, this relatively enabling law, like 
similar laws in other countries such as 
Liberia, was for more than two decades 
not implemented effectively, resulting in 
unnecessarily high numbers of maternal 
deaths and disability. 

To help reduce unwanted pregnancy and 
abortion-related maternal mortality and 
morbidity and to ensure high-quality, legal 
and safe and accessible abortion services to 
all women, in 2005 the Ghana Health Service 
and its partners developed and widely 
disseminated national standards, guidelines 
and protocols for comprehensive abortion 
services that include counselling, provision 
of contraceptives, and expanding the base 
of abortion providers21. Importantly, the 
guidelines define both physical and mental 
health broadly, using the WHO definition 
of health. For example, instead of focusing 
on mental illness, they emphasize ensuring 
that a woman’s mental health would not be 
jeopardized.  

Together with a number of partner 

organisations, the Ghana Health 
Service implemented and is scaling up 
comprehensive abortion services in both 
the public and private sector. A number 
of key activities are being undertaken, 
including increasing awareness of the legal 
indications for abortion; training; monitoring 
and evaluation of abortion services; and 
expanding abortion and family planning 
services.  

To inform policymakers, providers, women 
and communities that abortion is legal on 
fairly broad grounds in Ghana, sensitization 
and values clarification activities and 
education on the abortion law are being 
incorporated into implementation of 
abortion-care services.  These educational 
activities include all hospital staff, even 
guards and other personnel who often 
direct women to the services (‘whole-facility 
site sensitization’). Civil-society groups have 
conducted trainings for members of the 
media, lawyers, police officers and women 
in leadership roles on the incidence and 
impact of unsafe abortion, legal indications 
for abortion, and ways to prevent it. 
Community health nurses and local radio 
and television programs help disseminate 
accurate information about abortion to the 
wider community. 

Training, monitoring and evaluation of 
abortion-related services have also been key. 

Together with a number 

of partner organisations, 

the Ghana Health Service 

implemented and is scaling 

up comprehensive abortion 

services in both the public 

and private sector.
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This includes training health-care providers 
to provide abortion using MVA (manual 
vacuum aspiration) up to 12 weeks gestation 
and expanding the base of abortion 
providers by authorizing midwives and 
nurses to perform first-trimester procedures. 
Peer monitoring and supervisory visits, 
mentoring, networking and other support 
systems have been implemented and are 
effective in improving quality of care and 
service providers’ morale and confidence in 
the provision of lawful abortion services.  In 
addition, although abortion is not yet cost-
free, a fixed price for abortion services has 
been established in public facilities. 

With the aim of ensuring wider access to 
safe and lawful abortion and reducing costs 
for the health-care system overall, medical 
abortion was included in the government-
issued protocols and the Ministry of Health’s 
essential drug list, and misoprostol was 
registered for obstetric and gynaecological 
use.  These steps are in line with the WHO 
Safe Abortion Guidance, which recognizes 
that “medical methods of abortion have 
been proved to be safe and effective’ and 
highlights that ‘registration and distribution 
of adequate supplies of drugs for medical 
abortion  are essential for improving the 
quality of abortion services, for all legal 
indications”22. The MOH  has revised the 
standards and guidelines to take care of 
certain gaps. 

Efforts also have been made to improve 
access to family planning methods in 
order to reduce the number of unintended 
pregnancies, including improving the supply 
of contraceptives, reviewing relevant service 
protocols, and improving postabortion 
family planning services. In addition, 
Ghana’s Strategic Plan for the Health and 
Development of Adolescents and Young 
Persons (2009 – 2015) specifically addresses 
comprehensive abortion care and family 
planning, including options counselling. 
Standards for adolescent- and youth-friendly 
services have been developed and are in 
use and training of regional resource teams 
to provide adolescent- and youth-friendly 
services is ongoing. 

To date, comprehensive abortion services 
are being provided in 60 public and private 
health care facilities, including 12 hospitals 
and two main teaching hospitals. The 
ultimate goal is national coverage. It is 
expected that these measures to provide 
lawful safe services and respect the rights 
of Ghanaian women would soon manifest 
in reduced maternal deaths from unsafe 
abortions. Ghana has made significant 
progress towards improving maternal 
health, with a maternal mortality ratio of 350 
to 100,000 live births. 

Sources:

Guttmacher Institute, Abortion in Ghana, 2010 Series, No. 2. http://www.guttmacher.org/pubs/
IB-Abortion-in-Ghana.pdf

Ghana Health Service, Prevention and Management of Unsafe Abortion:  Comprehensive Abor-
tion Care Services Standards and Protocols, March 2012. 

Ipas, Ghana, 2008.

Trends in Maternal Mortality, 1990 to 2010, WHO, UNICEF, UNFPA and the World Bank Estimates, 
2012.  http://www.unfpa.org/webdav/site/global/shared/documents/publications/2012/Trends_
in_maternal_mortality_A4-1.pdf    

Ipas presentation by Dr Richard Turkson at workshop, Applying international and Regional Agree-
ments to Reduce Maternal Mortality in Africa, a workshop for women leaders, 2007, on file with 
Ipas.
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Safe abortion services have not been 
available throughout much of Ethiopia’s 
modern history. The penal code allowed 
abortions only to save the life or preserve 
the health of the woman. Combined 
with low rates of contraceptive supplies 
and use, and high rates of sexual 
violence, the restrictive law compelled 
many Ethiopian women to seek out the 
services of unskilled, back-street abortion 
providers, contributing to Ethiopia having 
one of the highest maternal mortality 
ratios in the world. 

Recognizing the indisputable tragic 
impact of unsafe abortion and that 
ensuring women’s access to safe abortion 
was consistent with existing government 
international commitments to women’s 
reproductive health and rights and to 
gender equality, in 2004, the Ethiopian 
Parliament passed one of Africa’s most 
progressive abortion laws. The new 
revised penal code allows abortions 
for rape, incest, foetal abnormality, and 
for physical or mental disability of the 
pregnant woman. The Parliament also 
approved abortion for minors physically 
or psychologically unable to care for a 
child. 

In 2006, the Ethiopian Ministry of Health 
released guidelines for safe abortion 
services to implement the country’s 
abortion law. The government has since 
worked with a range of development 
partners, including national and 
international NGOs, to make high-quality 
abortion care available at all levels of 
the public health care system. To date, 
comprehensive abortion care services are 
available at about 600 service delivery 
sites—aimed at ensuring that women 
throughout the country, especially poor, 
rural and young women, can obtain safe 
abortion care. In addition to developing 
evidence-based standards and guidelines 
based on WHO recommendations, related 
work has included:

• training doctors, midwives and other 
authorized midlevel and non-physician 
providers to provide abortion services (in 
the past five years, more than 5,000 health 
care workers have been trained); 

• promoting access to safe and modern 
methods of abortion technologies, 
such as manual vacuum aspiration and 
approval and use of medication abortion 
drugs; 

•integrating preventive contraception 
services, safe abortion and postabortion 
contraception into existing reproductive 
health care services;

•enabling private-sector providers to 
expand services; and 

•strengthening supervision and 
monitoring and evaluation systems. 

Limited knowledge of the legal status 
and availability of safe abortion among 
women, communities and health-care 
providers is an ongoing challenge that is 
being addressed. Strategies to overcome 
this challenge include cooperation with 
civil-society groups and community 
health workers to inform women of their 
legal rights and where to obtain safe 
abortion services; specific outreach to 
young women and adolescents through 
peer educators and university help 
points (adolescents make up more than 
45 percent of those seeking abortion); 
values clarifications among health-care 
professionals; and sensitizing the media. 
These activities have been important not 
only in raising awareness about lawful 
abortion services but also in reducing 
pervasive abortion-related stigma and 
neutralising opposition to abortion. 

Ethiopia’s abortion law reforms and other 
efforts have begun to show results: the 
maternal mortality ratio has dropped by 
half in the past 10 years to 350 maternal 
deaths per 100,000 live births. In addition, 

Ethiopia
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health-systems data show that many fewer 
women are seeking emergency treatment 
for complications of unsafe abortion or PAC,  
and senior obstetricians/gynaecologists 
attest to a dramatic decrease in mortality 
and morbidity from unsafe abortion.  
For example, the proportion of women 
seeking postabortion care at Ipas-
supported service delivery sites has 
gradually declined, as women learn about 
the availability of safe legal abortion and 
resort less frequently to unsafe traditional 
abortion providers and methods. In 2008, 
half the women seeking abortion care at 
Ipas-supported health facilities required 
treatment for complications of previously 
induced unsafe abortion; in 2010 that 
proportion had shrunk to 15 percent, with 
85 percent of women presenting at the 
facilities receiving safe induced abortion.

Sources:

Guttmacher Institute, Ipas Ethiopia, The Estimated Incidence of Induced Abortion In Ethiopia, 
2008 in International Perspectives on Sexual and Reproductive Health, 2010, 36(1):16–25. http://
www.guttmacher.org/pubs/journals/3601610.pdf

Ipas presentation by Dr Yirgu Gebrehiwot, FIGO World Congress, 2012.  On file with Ipas.

African Union, Documenting Good Practices in Maternal, Newborn and Child Health Interven-
tions, March 2013.  http://www.carmma.org/sites/default/files/PDF-uploads/MNCH%20Re-
port%20on%20Good%20Practices.pdf

Trends in Maternal Mortality, 1990 to 2010, WHO, UNICEF, UNFPA and the World Bank Esti-
mates, 2012.  http://www.unfpa.org/webdav/site/global/shared/documents/publications/2012/
Trends_in_maternal_mortality_A4-1.pdf    
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Zambia

Since 1972, Zambia has had one of the most 
liberal abortion laws in Africa. Modelled on 
the law (1967) of the United Kingdom, it 
permits termination of pregnancy on health 
and socioeconomic grounds.  However, safe, 
legal abortion remained largely inaccessible 
to women in Zambia until recent years. 
Numerous conditions contributed to this 
situation, notable among which are the lack 
of knowledge by providers, women and 
other stakeholders on the legal grounds 
for abortion and the availability of abortion 
services in public sector hospitals and clinics. 

Growing concern over unsafe abortions and 
their impact on women’s health and lives led 
the Ministry of Health to develop standards 
and guidelines for implementing the law, 
which were finalized and disseminated in 
2009. The government is also working with 
development partners to expand access 
to safe abortion, including introducing 
comprehensive abortion care services at 
25 sites over the past two years, serving 
thousands of women. Evidence shows that 
in communities where the law has been fully 
implemented through provision of these 
services, the proportion of women seeking 
postabortion care at these service delivery 
sites has declined.  

Successful strategies include:

•Ministry of Health cooperation with a 
range of organizations to train providers in 
hospitals and health centres to provide safe 
and legal abortion and post-abortion care, 
including contraception

•increasing the availability of medication 
abortion, and

•working with community groups to raise 
awareness on the prevention of unplanned 
pregnancy, the dangers of unsafe abortion, 
the legal grounds for abortion and to 
decrease stigma around the issue. 

Challenges, however, persist, and experts 
have suggested that Zambia could build on 
its achievements to date by considering WHO 
recommendations in areas such as ensuring 
the availability of needed equipment and 
supplies and improving supply chains; 
promoting use of the safest methods for 
first-trimester abortions, such as manual 
vacuum aspiration and medical abortion; 
allowing non-physician midlevel providers to 
perform abortions; and removing medically 
unnecessary legal barriers to abortion, such 
as requiring a number of doctors’ signatures 
before an abortion can be performed.

Sources:
Guttmacher Institute, Unsafe Abortion in Zambia, 2009

Namchana Mushabati, Abortion in Zambia, Open Society Initiative of Southern Africa, October 
2012

United Nations Department of Economic and Social Affairs, Population Division, World Abortion 
Policies.

Ipas, Making a Difference:  Two years of service delivery at 25 intervention sites in Zambia shows 
more women have access to safe abortion services, 2012.  

Trends in Maternal Mortality, 1990 to 2010, WHO, UNICEF, UNFPA and the World Bank Estimates, 
2012.  http://www.unfpa.org/webdav/site/global/shared/documents/publications/2012/
Trends_in_maternal_mortality_A4-1.pdf    
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Although many African Union member 
states still retain from their colonial legacies 
very restrictive laws on abortion, all allow 
abortion at least to save a woman’s life, and 
many more permit it on broader grounds. 
International and regional consensus 
documents and human rights law affirm that 
all states have an obligation to make safe 
abortion available and accessible to women 
to the full extent of existing laws.  African 
Union member states must take steps to 
fulfill that obligation, which include issuing 
standards and guidelines that encourage 
broad interpretation and implementation of 
existing laws; training health-care providers; 

ensuring the availability of essential supplies 
and equipment; and informing health-
care providers, women and communities 
about the legal status of abortion and 
where safe legal abortion services can be 
obtained. Guidance from the World Health 
Organisation guidelines on safe abortion 
and other sources supplement directives 
from human rights bodies to assist African 
Union member states in taking steps to 
ensure that women can access safe abortions 
to the extent permitted by law, and recent 
experience in several African Union member 
states offers further direction.

Conclusion
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Numerous sources are available to help 
AU member states health ministries and 
other stakeholders to better interpret and 
implement their existing laws. African 
Union member states also are legally 
bound by provisions of major international 
and regional human rights treaties that 
are complemented by politically binding 
international consensus agreements which 
support a globally recognized right to access 
to abortion in certain circumstances, not 
least when abortion is lawful.  World Health 
Organisation standards and guidelines 

further support, at a minimum, the 
availability and accessibility of safe abortion 
within existing laws. 

National laws and principles not only from 
domestic law but also foreign law can be 
useful and persuasive authority in this 
respect. Finally, case studies from other 
countries are sources that can provide 
significant guidance to African Union 
member states in developing measures to 
ensure women have access to safe and legal 
abortion services. 

Sources to Consider when interpreting and implementing 
Abortion laws

Select International and regional consensus documents and committments

UN agreements: ICPD Programme of Action, Beijing Declaration
 At the 1994 International Conference on 

Population and Development (ICPD), 179 
countries agreed that population and 
reproductive health policies must be aimed 
at empowering couples and individuals—
especially women—to make decisions about 
the size of their families, providing them 
with the information and resources to make 
such decisions. As such, States agreed that 
men and women have the right to access 
‘methods of their choice for regulation of 
fertility which are not against the law’23  
and that where abortion is legal, it should 
be safe and accessible through the primary 
healthcare system24.  These standards 
were reinforced a year later at the World 
Conference on Women in Beijing which 

also called for reviewing laws containing 
punitive measures against women who have 
undergone illegal abortions25. During the 
five-year review of the ICPD Programme of 
Action, States agreed that health systems 
should increase women’s access to services 
where abortion is not against the law by 
training and equipping health-care providers 
and taking other measures to safeguard 
women’s health26. States also agreed that 
“[i]n all cases, women should have access 
to quality services for the management of 
complications arising from unsafe abortion” 
and “post-abortion counseling, education 
and family-planning services should be 
offered promptly”27.

The Maputo Plan of Action, CARMMA and UN Millennium Development Goal 5 in Africa 
In 2005, the African Union adopted the 
Sexual and Reproductive Health and 
Rights Policy Framework as Africa’s road 
map for the implementation of the ICPD 
Programme of Action and the Millennium 
Development Goals (MDGs), including 
MDG 5 on reducing maternal mortality. The 
SRHR Policy Framework is aimed at ensuring 
universal access to sexual and reproductive 
health care by 2015.  In 2006, African Union 
member states adopted the Maputo Plan of 
Action to implement the SRHR Framework 
and committed, as one of nine priorities, 
to reduce incidence of unsafe abortion 
through:

•Compiling and disseminating data on the 

magnitude and consequence of unsafe 
abortion; 
  
•Enacting appropriate policies and legal 
frameworks;  
 
•Appropriately training providers on 
providing comprehensive abortion and 
postabortion care, and 	 equipping 
facilities; 

•Educating the public on availability of lawful 
abortion and, not least,

•Providing safe abortion services to the 
fullest extent of the law.  

National laws and principles 

not only from domestic law 

but also foreign law can 

be useful and persuasive 

authority in this respect.
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In 2010, the African Union Commission, 
in recognition of the daunting challenge 
of reducing maternal mortality in Africa, 
initiated the Campaign for Accelerated 
Reduction of Maternal Mortality in Africa 
(CARMMA). CARMMA serves as an advocacy 
platform for improvement of maternal 
and child health that has been launched 
by over 40 African Union member states. 
It recognizes that preventable maternal 
mortality and morbidity are pressing human 
rights issues and calls for the implementation 
of specific legal obligations. Also, the 
2012 Annual Status Report of Maternal, 
Newborn and Child Health in Africa of the 
AU Commission addresses the impact that 
restrictive laws and lack of implementation 
of existing abortion laws have on poor 

maternal mortality indicators. It recognizes 
that ensuring access to safe abortion 
services includes addressing service-level 
challenges and stigma that hinder access 
to services for women who legally qualify 
for abortion and for ensuring postabortion 
care. It also notes that countries with very 
restrictive laws should explore reforming 
such laws, considering that the “removal of 
legal restrictions and the provision of safe 
abortion services saves women’s lives”28. 
The report recommends to member states 
that “abortion laws be reviewed to prevent 
maternal deaths from unsafe abortions and 
to provide post-abortion care”29.

International and regional human rights standards
 A series of United Nations and regional human 
rights bodies and treaties have strengthened 
and broadened the consensus agreed upon 
in international and regional documents 
recognizing that failure to implement laws 
on abortion results in preventable deaths 
and ill-health.  They have found restrictive 
abortion laws and lack of implementation of 
laws as incompatible with treaty obligations 
to respect, protect and fulfil human rights, 
including the right to life, health, privacy, 
information, freedom from cruel and 

degrading treatment, and freedom from 
discrimination. They have recognized that 
these human rights commitments obligate 
states to ensure access to safe abortion, 
in certain circumstances (see Annex II), 
to implement existing abortion laws and 
to provide postabortion care. All African 
Union member states have ratified several 
or all of these international and regional 
human rights treaties and are bound to their 
provisions.

International and regional human rights 
law lay down minimum obligations which 
States are bound to respect. By becoming 
parties to international and regional treaties, 
African Union member states assume 
obligations and duties under international 
law to respect, to protect and to fulfill human 
rights. The obligation to respect means that 
States must refrain from interfering with or 
curtailing the enjoyment of human rights. 
The obligation to protect requires States 
to protect individuals and groups against 

human rights abuses. The obligation to fulfill 
means that States must take positive action 
to facilitate the enjoyment of basic human 
rights.

Through ratification of international and 
regional human rights treaties, States 
undertake to put into place domestic 
measures and legislation compatible with 
their treaty obligations and duties. States 
can, however, protect rights beyond these 
minimum standards. 

The Maputo Protocol
The Protocol to the African Charter on 
Human and Peoples’ Rights on the Rights 
of Women in Africa (Maputo Protocol) 
affirms women’s reproductive autonomy as 
a human right.  While other human rights 

instruments infer the right to abortion 
from broader fundamental rights, the 
Maputo Protocol is the only international or 
regional human rights treaty that explicitly 
articulates in the provisions of a treaty the 

The report recommends to 

member states that ‘abortion 

laws be reviewed to prevent 

maternal deaths from unsafe 

abortions and to provide 

post-abortion care.’  

Human rights law framework
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right to abortion for several indications (see 
box). This provision recognizes the critical 
benefits that ensuring access to abortion has 
for women, their families and communities, 
on a continent burdened by extremely 
high maternal mortality and morbidity.  As 
described by African legal scholar Professor 
Charles Ngwena, “… by inscribing abortion in 
the Protocol, the drafters have ensured that 
unmet abortion needs are given voice at the 
highest regional, juridical level and that the 
violation of abortion rights by the nation-
state cannot be insulated from human rights 

scrutiny by the African Charter treaty bodies.”

Forty-eight of the 54 African Union member 
states have signed the Maputo Protocol, 
and 36 countries have thus far ratified it 
and are bound by its provisions30. Only 
two countries have placed reservations 
to Article 14. However, these reservations 
have no effect on existing legislation, do 
not create new legislation, nor do they 
preclude implementation or development 
of legislation to increase access to safe and 
legal abortion in the future31.

States Parties shall take all appropriate 
measures to: protect the reproductive rights 
of women by authorising medical abortion 
in cases of sexual assault, rape, incest, and 
where the continued pregnancy endangers 

the mental and physical health of the mother 
or the life of the mother or the foetus.  
-- Article 14[2][c] of the Maputo Protocol

United Nations Human Rights Bodies
 Numerous United Nations human rights 
bodies tasked with interpreting the 
meaning and scope of human rights have 
linked maternal mortality and morbidity to 
various human rights, including the right 
to life. They have articulated that states 

have a responsibility and legal obligation 
at an absolute minimum to ensure women 
have access to abortion where legal. (For 
information on the mandates of the various 
bodies presented below, see Annex II.) 

Article 14 of the Maputo 
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 The United Nations Human RIghts Council

In recent historic resolutions, the UN Human 
Rights Council recognized that states must 
eliminate preventable maternal mortality 
and morbidity and encouraged states and 
other stakeholders at all levels to address the 
root causes of the problem, such as gender 
inequality, poverty, harmful practices, 
and lack of accessible and appropriate 
health care services32.   As a follow up to 
these resolutions, the Office of the High 
Commissioner for Human Rights issued 

technical guidance on the application of 
a human rights-based approach to the 
implementation of policies and programs 
to reduce preventable maternal mortality 
and morbidity.  The guidance includes 
recommendations that national plans for 
improving maternal health include access 
to safe abortion services where legal, and to 
ensure that appropriate protocols are issued 
and disseminated by the ministry of health 
to provide for abortion where it is legal33. 

UN Treaty Monitoring Bodies

UN Treaty Monitoring Bodies have a 
mandate to provide interpretative guidance 
to states on fulfilling their specific human 
rights obligations under each of the treaties 
they have ratified. While not having abortion 
in the substantive texts, as does the Maputo 
Protocol, the treaty bodies have recognized 
abortion rights as integral to the realization 
of fundamental rights protected in treaties, 
including the rights to life, health, privacy, 
the right to be free from discrimination 
and even from torture and inhumane and 
degrading treatment.  They have noted that 
these rights are violated when governments 
make abortion services inaccessible to 
women who need them. Under international 
law, governments can and have been held 
accountable for not ensuring that abortion 

is accessible when it is legal and for having 
highly restrictive laws. States are responsible 
for deaths and disability when women are 
forced to resort to unsafe abortions. These 
bodies have noted the close link between 
the right to life and maternal mortality, 
recommending that impediments to 
women’s access to life-saving services, 
such as safe abortion, be removed36.  The 
CEDAW Committee has explicitly stated, ‘it 
is discriminatory for a State party to refuse 
to provide legally for the performance of 
certain reproductive health services for 
women’.37  (For specific information on recent 
recommendations to African Union member 
states from UN Treaty Monitoring Bodies and 
from African Commission on Human and 
Peoples’ Rights, see Annex II). 

Several UN Special Rapporteurs have also 
raised serious concerns regarding lack of 
State implementation of existing abortion 
laws and prevailing restrictive laws. The UN 
Special Rapporteur on the right of everyone 
to the enjoyment of the highest attainable 
standard of physical and mental health, 
in a report to the UN General Assembly in 
2011, recognized the severe physical and 
mental health consequences of unintended 
pregnancy and unsafe abortion. The 
Rapporteur’s report recommended that 
States decriminalize abortion, ensure access 
to safe and legal abortion, and ensure that 
accurate information concerning the legal 

availability of abortion is publicly available 
and that health-care providers are aware 
of the law related to abortion and what 
is allowed. Furthermore, he recommends 
ensuring access to essential medicines and 
services that make legal abortion safer and 
easier to access, especially in rural settings.34    
Another report, issued in 2013 by the UN 
Special Rapporteur on Torture, reiterated 
these concerns and further recommended 
that “States whose domestic laws authorize 
abortion under various circumstances 
should ensure that services are effectively 
available without adverse consequences to 
the woman or health professional”35.

	 a. States have an obligation to implement existing abortion laws
African Union member states have a general 
obligation to guarantee, under democratic 
principles and respect for the rule of law, 
that laws are being implemented. In the 

area of abortion, these principles become 
even more imperative because of the loss 
of life resulting in non-implementation. In 
fact, UN and regional human rights bodies 

The United Nations Special Rapporteurs
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have consistently called on states to ensure 
that abortion laws be implemented; where 
abortion is legal, it should be accessible.  A 
recent judgment by the CEDAW Committee 
found that the absence of laws and 
regulations governing access to therapeutic 
abortion amounts to a violation of numerous 
human rights, including the right to be 
free from discrimination. It held that upon 
legalizing abortion, the state assumes the 
obligation to establish an appropriate legal 
framework to enable women to  “exercise 
their right to it under conditions that 
guarantee the necessary legal security, both 
for those who have recourse to abortion 
and for the health professionals that must 
perform it”38.

Significantly, the African Commission 
on Human and People’s Rights recently 
addressed this issue in relation to 
compliance with the African Charter on 

Human and Peoples’ Rights, calling for 
measures to be taken to ensure reduction 
in unsafe, out of hospital, abortions (Nov 
2011). The European Court of Human 
Rights has also declared, similar to the UN 
treaty bodies and the African Commission 
that, “once the legislature decides to allow 
abortion, it must not structure its legal 
framework in a way which would limit real 
possibilities to obtain it”39. In these cases, 
women, including an adolescent in Poland, 
faced doctors’ unwillingness to provide 
legal abortions, even for rape, in part, due 
to the lack of standards and protocols that 
guide implementation of the law40.  In a 
case against Ireland, the Court also found 
a violation of the right to private life when 
the state failed to implement the existing 
right to abortion when a woman’s life is in 
danger. The Court called on Ireland to pass 
legislation doing so41.

	 b. States have an obligation to ensure access to an abortion when a pregnancy  
	     threatens a woman’s life or health 

All UN treaty bodies have consistently noted 
that in order to prevent maternal mortality 
and morbidity, and guarantee the right 
to life and health of women, states must 
ensure access to safe and legal abortion 
when a woman’s life or health is in danger.  
As noted above, all African Union member 
states permit abortion when a pregnancy 
threatens the life of a woman and most 
African laws additionally entitle women to 
have an abortion when either their life or 
health is in danger.  While many countries 
have explicit mental health exceptions, 
others do not specifically have a mental 
health indication as this is inferred in 
the health indication. The World Health 

Organization defines health as “a state of 
complete physical, mental and social-well-
being and not just the absence of disease or 
infirmity”42.  In fact, many states around the 
globe interpret general health exceptions 
in their abortion regulation consistent with 
this definition. CEDAW and the Human 
Rights Committee, for example, have 
recommended that states read the health 
grounds in abortion regulation broadly to 
include mental health43. This includes, but is 
not limited to, mental health implications of 
carrying a pregnancy as a result of rape and 
in cases of foetal impairment44.   (For detailed 
information on UN case law on this issue, see 
Annex II).

Opponents to abortion have attempted to 
make the claim that right to life protections 
set forth in international and regional human 
rights treaties are accorded before birth, 
therefore prohibiting states from allowing 
abortions. In fact, no UN human rights treaty 
recognizes in its text the right to life prior to 
birth45.  As explained by noted African legal 
scholar, Prof. Charles Ngwena, 

‘…drafters of international human rights 

instruments… have consciously desisted 
from using  language that would have been 
incompatible with asserting abortion rights. 
It is particularly noteworthy that the drafters 
resisted calls to recognize in substantive texts 
of treaties, fundamental rights as attaching at 
conception rather than at birth. …and [thus] 
leave open sufficient window of opportunity 
for the recognition of abortion rights as 
unenumerated rights‘46.

Right to life protections in international treaties do not apply before birth
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	 c. States have an obligation to ensure access to an abortion in cases of sexual assault,  
	       rape and incest.  

Sixteen African Union member states entitle 
women to undergo abortion in instances of 
rape (see above). However, countries that do 
not have this explicit exception may allow 
abortion in these cases on health grounds, 
as the short- and long-term consequences 
of sexual violence on women’s physical, 
mental and sexual and reproductive health 
can be devastating49.  As noted above, the 
Maputo Protocol obligates African Union 
member states to ensure access to abortion 
in cases when the pregnancy is a result 
of ‘sexual assault, rape, incest.’  UN treaty 

monitoring bodies, including the Children’s 
Rights Committee, have consistently urged 
countries to implement laws establishing 
rape and incest as grounds for abortion and 
have repeatedly urged countries that do not 
allow this to amend their laws to this effect50.    
In addition, the Committee on Economic, 
Social and Cultural Rights has recently 
recommended a state to reform an abortion 
law which allows abortion only in cases of 
rape of a woman with a disability to expand 
it and allow for all women, regardless of 
disability51. 

The link between sexual violence, unwanted 
pregnancy and unsafe abortion is clear. While 
comprehensive data are hard to come by, 
WHO has characterized sexual violence as a 
major public health problem and a violation 
of human rights.  Around the world, including 
in Africa, girls and young women experience 
higher rates of sexual violence than adult 
women, contributing to their higher risk of 
unwanted pregnancy and unsafe abortion. 
For example, many girls and young women 
in several AU member states report having 

forced sexual intercourse.  Even where 
abortion is legal in these circumstances, 
women and girls who become pregnant as 
the result of sexual violence can face barriers 
to accessing safe abortion care. 

International human rights treaties and 
documents support girls’ and young 
women’s right to comprehensive sexual 
and reproductive health including to safe 
abortion, if they so choose.52  

In two separate cases the Human Rights 
Committee and CEDAW Committee found 
that by failing to provide young women 
with a legal therapeutic abortion in cases of 
rape, governments had violated numerous 
rights, including the rights to equality and 
non-discrimination, the right to privacy 
and the right to be free from torture or 
cruel, inhuman and degrading treatment.  

Both committees recognized the mental 
suffering of the young women who were 
raped, calling for a broad interpretation of 
health exception in accordance with the 
WHO definition of health and the issuance 
of standards and guidelines on preventing 
unsafe abortion53.   (For more information on 
these cases, see Annex II.)

            d. States have an obligation to ensure access to abortion in cases of foetal impairment 
A few African Union member states do have 
laws explicitly allowing abortion in cases of 
foetal impairment, in compliance with the 
Maputo Protocol and international human 
rights law. International human rights bodies, 
including most recently by the Committee 
on Economic Social and Cultural Rights, have 

also called on states to amend laws to permit 
abortion on grounds of foetal impairment54.  
And as noted in the cases above, a general 
health exception can also be understood to 
include foetal impairment grounds, in line 
with the WHO definition of health. 

Accordingly, international human rights 
bodies have found restrictions on access to 
abortion in law or in practice as a violation 
of state obligations; no human rights body 
has ever found allowing termination 
of pregnancy to be incompatible with 
the right to life or other human rights 
obligations47. At the regional level, both the 

European Court of Human Rights and the 
Inter-American Court of Human Rights have 
also rejected claims asserting that right to life 
protections in their respective treaties apply 
prenatally48.  They have, however, like UN 
bodies, recognized that prenatal interests 
can be protected through promoting the 
health and well-being of pregnant women. 

Sexual Violence in Africa
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Constitutions across Africa provide ample 
support to ensure women’s access to 
safe abortion, in line with national and 
international human rights standards.  
In fact, countries across the globe have 
acknowledged in the ICPD Programme of 
Action that “reproductive rights embrace 
certain human rights that are already 

recognized in national laws...55 “.  In addition, 
constitutional and high courts in Africa, as 
elsewhere in the world, have found it useful 
to look at foreign law when interpreting 
national laws56.   Moreover, jurisprudence 
from one Commonwealth country can have 
legal or persuasive authority in another 
Commonwealth country.57  

Constitutional Principles and Commonwealth Jurisprudence 

Constitutional provisions and applicability of international law

Like international and regional human rights 
conventions, constitutions protect rights 
that support an expansive interpretation of 
existing laws concerning access to abortion.  
These constitutional protections include the 
rights to dignity, life, health, privacy, the right 
to be free from inhumane and degrading 
treatment, and the rights to equality and 
non-discrimination. 

The constitutions of most African Union 
member states recognize international 
treaties on an equal basis or higher than 
national law.58  A state that ratifies an 
international convention ‘establishes on the 

international plane its consent to be bound 
by a treaty’ 59 and thus, is obligated to protect 
the rights guaranteed by these instruments. 

Constitutional and high courts as well as 
legislatures around the globe have often 
relied on international human rights law 
to interpret their laws governing abortion, 
overturning restrictive laws or upholding 
liberal laws based on international human 
rights obligations60.  Hence, in accordance 
with constitutional law principles, states 
should protect the rights guaranteed by the 
Maputo Protocol and other international 
human rights bodies on abortion. 

Almost all constitutions in Africa conform to 
international human rights law, guaranteeing 
the application of the right to life after 
birth (see above). Only five African Union 
member states directly address termination 
of pregnancy in their constitutions. The 
provisions in four of them clearly do not 
preclude access to abortion, but either 
stipulate when abortion is allowed or that 

there is no right to terminate a pregnancy 
in the absence of a law permitting them to 
do so.61    And all these countries do in fact 
have such laws.  The fifth country, whose 
constitution protects life before birth, would 
allow abortion in cases when a woman’s life 
is in danger (see information on defense of 
necessity, above).62  

Select commonwealth Jurisprudence
Since the laws in Anglophone African 
countries have common derivation, 
the implications of decisions from 
Commonwealth countries are significant 
and are applicable in some African Union 
member states63.  Most former British 
colonies continue to have abortion 
provisions very similar to those at issue 

in two landmark cases from England and 
Northern Ireland regarding interpretation 
and implementation of abortion laws. 
African Union member states can use these 
cases in court and at the ministry level to 
more broadly interpret existing abortion 
laws. 

Rex v Bourne (1938)
Rex v Bourne was the first case to address 
the grounds on which an abortion could be 
legally provided in England. It is significant in 
that it set forth a general legal framework for 
permitting abortion to preserve a woman’s 

life or health, interpreting the life exception 
-- the only exception to abortion at the time 
in England -- to include mental and physical 
health, as well as rape. The case acquitted 
an abortion provider who performed an 

African Constitutions Do Not Support Bans on Abortion
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abortion on a young girl who was raped. 
The judge reasoned in his instruction to the 
jury that the exception to the prohibition on 
abortion to ‘preserving the life of the mother’ 
should be understood not only as a duty to 
perform an abortion to save a woman from 
‘instant death’ but also if the ‘consequence of 
the continuation of the pregnancy will be to 
make the woman a physical or mental wreck,’ 
that this is acting within the boundaries of 
the law. In doing so, he recognized both 
the physical harm that early pregnancy and 
childbirth can have on a girl as well as the 
mental health implications. The case is also 
significant in that it provided for access to 
legal abortion in cases of rape, stemming 
from the life exception. The judge stated that 

“a girl who for nine months has to carry in 
her body the reminder of the dreadful scene 
and then go through the pangs of childbirth 
must suffer great mental anguish” 64.

Jurisprudence from courts across 
Commonwealth countries as well as legal 
scholars have recognized the distinguished 
place Rex v Bourne has in not only setting 
forth a general legal framework for 
permitting abortion to preserve a woman’s 
life or health, but also on the general legal 
concept of the defense of necessity, which 
would allow abortion to be performed 
on the rationale that it was necessary to 
preserve the life of the woman65. 

Family Planning Association of Northern Ireland v Minister for Health Social Services and Public 
Safety (2004)
A 2004 judgment from a Northern Ireland 
domestic court is significant in addressing 
state obligations to clarify legal indications 
for abortion and for the ministry of health 
to issue guidance on the subject.  In 2004, 
the Court of Appeal of Northern Ireland held 
that that the Department of Health, Social 
Services and Public Safety failed to perform 
its duties to provide women seeking lawful 
abortions with satisfactory health services. 
The Court found the Department failed to 
investigate whether women were receiving 
satisfactory abortion services and to provide 

guidance as to the availability of legal 
abortion services. As a consequence of the 
lack of guidelines, the Court found that 
health-care practitioners were confused as 
to the state of the law, and that some women 
were denied access to abortion services to 
which they were legally entitled66.  The Court 
held that ministries could be held liable 
for violations of national or international 
human rights duties when they fail to 
provide guidance for women to receive such 
services67.

Christian Lawyers Association of South Africa and Others v Minister of Health and Others (1998) 
and Christian Lawyers Association v National Minister of Health and Others (2004)

Both of these decisions by High Courts 
upheld the constitutionality of the South 
African Choice on Termination of Pregnancy 
Act of 1996. In the first, a High Court agreed 
with the government that constitutional 
rights do not apply to foetuses and the Act 
could therefore stand68.  In the 2004 case, a 
High Court upheld the constitutional validity 
of Section 5 of the Choice on Termination 

of Pregnancy Act of 1996, which permits a 
minor who has the capacity to give informed 
consent to terminate a pregnancy without 
parental approval or consultation. The court 
rejected the argument that Section 5 was 
contrary to Section 28 of the South African 
constitution which guarantees children’s 
rights, including the rights to parental care69. 

The Court held that ministries 

could be held liable for 

violations of national or 

international human rights 

duties when they fail to 

provide guidance for women 

to receive such services. 
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UN Treaty Monitoring Bodies: Each of the 
major human rights treaties has a committee 
made up of individual experts whose 
mandate is to monitor and provide guidance 
to states to ensure their compliance with the 
treaties. They do this in several ways, including 
through a country reporting process, which 
requires states to report periodically on their 
efforts to respect, protect and fulfill human 
rights enshrined in a treaty. Following 
these reports and in-person dialogues with 
government representatives, they issue 
concluding observations on where countries 
have met their obligations and provide 
recommendations on measures to take 
where meeting obligations have fallen short. 

Every year, these observations are compiled 
in a report and sent to the General Assembly 
of the UN.  The committees also issue general 
comments and recommendations which 
are not country-specific, but which address 
measures that all countries can take to 
implement specific rights or issues covered 
by the treaty.  Finally, most committees 
can also hear individual complaints against 
a specific country alleging violations of 
the treaty. Taken together, the concluding 
observations, general comments, and 
case decisions of the committees guide 
governments and advocates in further 
advancing human rights.

Further Information on Human Rights Law
Select International and regional consensus documents and committments 

UN Special Rapporteurs are independent 
human rights experts with mandates to 
report and advise on human rights from a 
thematic perspective. There are currently 36 
thematic mandates. They undertake country 
visits, send communications to states when 

there are concerns of individual or structural 
human rights violations, conduct thematic 
studies, and engage in advocacy and raise 
public awareness. They report annually to 
the UN Human Rights Council. 

The UN Human Rights Council is an 
intergovernmental body within the United 
Nations system responsible for strengthening 
the promotion and protection of human 
rights around the globe and for addressing 
situations of human rights violations and 
making recommendations on them. It has 

the ability to discuss all thematic human 
rights issues and situations that require its 
attention throughout the year. The Council 
is made up of 47 United Nations Member 
States that are elected by the UN General 
Assembly on a rotating basis. 

African Commission on Human and 
Peoples’ Rights: The African Charter on 
Human and Peoples’ Rights created the 
Commission to promote, protect and 
interpret the provisions of the Charter. 
The Commission ensures protection of 
human and peoples’ rights through its 
communications procedure, friendly 
settlement of disputes, state reporting 
(including consideration of NGOs’ shadow 
reports), urgent appeals and other activities 

of special rapporteurs and working groups 
and missions. The Commission is mandated 
to interpret the provisions of the Charter 
upon a request by a state party, organs 
of the AU or individuals. The Commission 
also adopts resolutions expounding upon 
the provisions of the Charter. Additional 
activities include: sensitization, public 
mobilization and information dissemination 
through seminars, symposia, conferences 
and missions. 

The African Court on Human and Peoples’ 
Rights is a continental court established 
by African countries to ensure protection 
of human and peoples’ rights in Africa. It 

complements and reinforces the functions 
of the African Commission on Human and 
Peoples’ Rights.
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Key UN and African Human Rights treaties and their corresponding monitoring body

Human Rights Treaty Monitoring Body

(UN) Convention on the Elimination of All Forms 
of Discrimination against Women 	

CEDAW Committee

(UN) Convention on the Rights of Persons with 
Disabilities

Committee on the Rights of Persons with Dis-
abilities

(UN) Convention on the Rights of the Child Committee on the Rights of the Child

(UN) International Covenant on Civil and Political 
Rights Human Rights Committee

(UN) International Covenant on Economic, Social 
and Cultural Rights

Committee on Economic, Social and Cultural 
Rights

(UN) International Convention on the Elimination 
of All Forms of Racial Discrimination

Committee on the Elimination of Racial Discrimi-
nation

(UN) Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment

Committee against Torture

(AU) African Charter on Human and Peoples’ 
Rights

African Commission on Human and Peoples’ 
Rights and African Court on Human and Peoples’ 

Rights

(AU) Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in 

Africa (Maputo Protocol)

African Commission on Human and Peoples’ 
Rights and African Court on Human and Peoples’ 

Rights
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When reviewing state compliance with 
treaty provisions, treaty monitoring bodies 
have praised African Union member states 
for their participation in campaigns, such 
as CARMMA,70 but they have consistently 
raised concern over the high rates of 
maternal mortality and morbidity, including 
those from unsafe abortions71. They have 
implored states to combat unsafe abortion 
by reviewing laws that are highly restrictive, 
which force women and adolescent girls 
to seek unsafe and illegal abortions with 
attendant risks to their life and health72. 
They have recommended states to ensure 

implementation of existing laws and to 
amend and liberalize laws73 at a minimum, 
in cases where the pregnancy poses a risk to 
the life or health of the pregnant woman, in 
cases of severe foetal impairment, or when 
a pregnancy is the result of rape or incest74.  
UN treaty bodies have also praised countries 
that have liberalized their laws on these 
grounds75 ( which are also the minimum 
mandated to the Maputo Protocol) and have 
identified absolute bans on abortion and 
abortion as a punishable offense as being 
contrary to international human rights76.   

Recent UN Treaty Monitoring Body recommendations to African Union member states 

In 2011, the African Commission issued 
ground-breaking concluding observations 
and recommendations to a member state 
during the periodic report to the Commission 
on its implementation of obligations under 
the African Charter on Human and Peoples’ 
Rights.  Recognizing high rates of maternal 
death and disability as a big problem in the 

country, the Commission recommended 
to the government of the member state 
to further reduce maternal mortality and 
“provide adequate and comprehensive 
maternal health facilities for women, 
including ensuring that unsafe, out of 
hospital abortions are prevented” 77.

Recent recommendation from African Commission on Human and Peoples’ Rights 

The UN Human Rights Committee in the 
case of K.L. v Peru articulated the important 
intersections between foetal impairment 
and women’s mental and physical health 
when determining whether K.L. was entitled 
to a therapeutic abortion under the law.  Like 
many abortion laws in African countries, the 
Peruvian abortion law only permits abortion 
in cases when a woman’s health or life is 
in danger.  K.L. was denied the abortion 
by physicians, in part, because the law 
did not have an explicit foetal impairment 

exception.  The Committee, however, 
applied WHO’s holistic definition of health 
in determining that she was entitled to an 
abortion under the law. In doing so, the 
Committee recognized the mental distress 
to which she suffered when she was forced 
to carry the pregnancy of an impaired foetus 
to term. The Committee found that denying 
K.L. an abortion to which she was entitled 
violated her right to privacy and the right to 
be free from cruel, inhumane or degrading 
treatment, amongst other rights78. 

Case law from UN and regional human rights bodies
States have an obligation to ensure access to an abortion when a pregnancy threatens 
a woman’s life or health

Peru’s law only allows abortion when a 
pregnancy poses a risk to the life or health of 
a woman; there is no explicit rape indication.  
In a case before the CEDAW Committee, 
L.C. v Peru, the Committee found that the 
13-year-old rape victim was entitled to an 
abortion under the health exception for 
both physical and mental health. In addition 
to finding violations of the Convention 
for failing to provide her with a lawful, 

therapeutic abortion, the Committee also 
urged Peru to “review its legislation with a 
view to decriminalizing abortion when the 
pregnancy results from rape or sexual abuse.” 
The abortion law before the Human Rights 
Committee in the case of L.M.R. v Argentina, 
allowed for abortion on grounds of rape of a 
disabled woman, but due to stigmatization 
of the procedure, lack of knowledge of 
the law, and the chilling effect of criminal 

States have an obligation to ensure access to an abortion when a pregnancy threatens 
a woman’s life or health
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sanctions, medical providers refused to 
perform the procedure, forcing the mentally 
disabled young woman to seek a clandestine 
abortion.  The Human Rights Committee 
found a violation of numerous rights, 
including the right to be free from inhumane 
and degrading treatment, the right to private 
life and the right to an effective remedy.  

While the African human rights system 
has yet to hear a case concerning access to 
abortion in cases of rape, both the European 
Court of Human Rights and the Inter-
American Commission on Human Rights 
have done so. The case of Paulina Ramirez 
v Mexico, concerned a 13-year-old who 
became pregnant after being raped by a 
burglar.  Despite being legally entitled to an 
abortion under the state’s criminal code, she 
was repeatedly denied by state authorities 
and was forced to carry the pregnancy to 
term. Her case went to the Inter-American 

Commission and was resolved through a 
formal settlement in which the Mexican 
Government acknowledged that she was 
entitled to an abortion under the law, and 
that by failing to ensure access to a legal 
abortion, it had violated her human rights. 
The state agreed to take measures to give 
effect to the law and to provide for damages 
and compensation to Ms. Ramirez, including 
psychological care.   In a case concerning 
barriers a 14-year-old girl faced in accessing 
a lawful abortion in Poland on grounds of 
rape, the European Court of Human Rights 
held that states have an obligation to 
implement their abortion laws and that, in 
this case, state failure to properly implement 
in a timely manner abortion on grounds of 
rape led to a violation not only of privacy but 
also the right to be free from inhumane and 
degrading treatment.  
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