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SECTION27 and Spotlight  

Briefing Note on the Health Market Inquiry 

August 2018 

 

The Competition Commission’s Inquiry into the Private Health Market in South Africa – a right 

to health analysis of its findings. 

 

Introduction 

Good health is vital to almost every aspect of our lives. 

On the other hand ill-health creates an unavoidable need for medical care and treatment: 

unavoidable because sickness causes pain, incapacity, loss of capability and often indignity. 

There are two prongs to the protection of our health:  

- Preventative health care tries to tackle the social determinants of ill health to prevent 

people getting ill. This is a vital and neglected part of health. If it was done properly it 

could save us billions of Rands. For example, sadly most people don’t understand their 

bodies, or the negative effects of things like alcohol, tobacco and sugary foods on their 

bodies. 

- The other aspect of health care is curative, it’s about the medicines and technologies 

that can “cure” or alleviate ill-health.  

In SA this curative part takes two shapes – healthcare that is provided publicly, paid for by 

taxes, through a public health system. And healthcare that is privately owned and provided 

and which you pay for directly from your own money.  

 

In an ideal world, most people would choose publicly provided health care, not only because 

it is paid for by our taxes but because it’s often better. But unfortunately in many part of the  

world our public health systems are in decline and, as we all know, South Africa is no 

exception. There are of course some outliers such as Thailand which is doing quite well, there 
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are a number of places we can learn from, but what is remarkable is how our own public 

health system has deteriorated over time and quickly. 

 

The government now admits there is a crisis in the public health system. There are shortages 

of doctors, nurses and specialists. There are problems with outbreaks of disease due to a lack 

of infection control. While there are diseases, like HIV, which the government now treats well, 

there are others such as mental illness and cancer which are hardly treated at all in many 

parts of the country.  

 

As a result there is a growing inequality in access to health care services. Inequality in health 

care leads to differences in health and life-expectancy between rich and poor. This causes 

further inequalities, for example in educational outcomes.   

 

This is not an issue we can accept. It is why we campaign for quality public health care. But as 

a result almost everybody who can afford it – and many who can’t – try to use private health 

care. For example, in South Africa over eight million people access private doctors and 

hospitals through buying membership of medical aid schemes. In addition, many people 

without medical aid spend directly out of their pockets on private health care by paying 

primarily for GPs, lab tests and medicines. It is estimated that this amounts to nearly R4-billion 

per year.  

 

Almost all of us spend on health, as many as three times. First in the taxes we pay, secondly 

for the medical schemes we join and thirdly out of pocket. But our spending on private health 

is not a simple matter of choice but of necessity and indeed even of fear. Few people would 

spend so much money on medical insurance if they could trust affordable public health care. 

 

Now we have a large commercial (for profit) market to provide healthcare and – if you are 

unethical or unscrupulous – there is lots of money to be made from peoples’ health needs. 

There is a perception that people who use private health care are all rich. That’s simply not 

true. Most people who use private health care are middle class or poor. Most people who are 
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employed use private health care, in part because trade unions fought for health care as an 

employee benefit.  However, much of this benefit was also lost when most companies moved 

to “cost-to-company” packages. 

 

Health as a Constitutional human right 

Recognising the centrality of health to human life, dignity and equality has meant that since 

the middle of the twentieth century health has been regarded as a human right. From the 

time of the Universal Declaration of Human Rights onwards, there has been an injunction on 

governments to respect, protect, promote and fulfil health. 

 

This right is expressed in many different ways in many different laws, but in SA the right to 

health is found in section 27 of the Constitution and is described as a right of “everyone to 

have access to health care services, including reproductive health care”. Tied to this there is 

a duty on the state to take reasonable measures to progressively realise these rights within 

its available resources.  

 

There are also other direct and indirect health rights in the Constitution. For example, children 

have an unqualified right to “basic health care services” (which sadly has not been defined) 

that they are entitled to immediately. There is also a right for everyone “to make decisions 

concerning reproduction.” Rights that have an indirect but enforceable bearing on health are 

rights such as the right to dignity and privacy.  

 

When all these rights are joined together you can say that we have very strong and 

enforceable rights to health care services in our country. 

 

The economy and health 

The Constitution is our supreme law. It has a bearing on literally everything we do, including 

how we run businesses and organize the economy. When it comes to health this is important 

for two reasons:  
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1. the way the economy and businesses are run can impact on people’s health (and does 

in many ways, hence environmental law and occupational health regulations) and  

2. because there is a market in the economy for providing health care.  

Indeed the two are intimately connected. 

 

When it comes to regulating the economy one of the most important acts that the 

Constitution works through is the Competition Act. The Competition Act is designed to 

protect society from the kind of market failures that are inherent in any market, including the 

tendency of companies towards monopoly and collusion. The regulation of a market to 

ensure competition is not a “leftist” intrusion into a market economy! It is accepted as a 

fundamental safety net for consumers, to catch and prevent market failures or distortions.  

 

When it comes to health the relevant objectives of the Competition Act are to: 

“provide consumers with competitive prices and product choices”; 

Another is to: 

“.. advance the social and economic welfare of South Africans.” 

 

Because of the link between the economy and people’s health and because there is a market 

for private health care in 2013 the Competition Commission announced that it was going to 

carry out an investigation into the private health care market – it called this a Health Market 

inquiry (HMI) and set up a special panel of experts chaired by former Chief Justice Sandile 

Ngcobo to conduct the inquiry. This investigation was triggered by concerns many people had 

expressed about the rising cost of health care and its impact on people’s access to health care 

services.  

 

SECTION27 was one of the first advocates for such an inquiry. We regard health as first and 

foremost a human rights issue. However, this investigation obviously had to be done through 

the lens of competition law and various principles and systems that are used to test for anti-

competitive behavior by firms.  
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Before we go into the findings of the HMI it’s important to state that the investigation that 

was carried out was extremely detailed and comprehensive. It involved many public hearings, 

numerous written submissions, the study of international evidence and the collating and then 

analysis of over 43 million records of medical scheme members claims and utilisation of 

health care services between 2010 and 2014. An investigation of this scale is unprecedented 

in South Africa and something we should commend the Commission for. It took place over 

four years and during those four years the private health care industry knew that its behaviour 

was under a spotlight.  

What we do in the remains of this briefing, however, is to show how the findings of the HMI 

have direct relevance to the right to health; the findings reveal how the way the private health 

market is run often impacts negatively on people’s health rights and on their health.  

 

What do we think about private health care? 

SECTION27 believes that publicly provided health care systems ideally offer the best form of 

care. Because they are not run for profit their only concern should be the quality and 

outcomes of care for people. However, in the era of budget cuts, weakened government, 

poor management and endemic corruption, private health care systems have grown all over 

the world. Private health care is currently an indispensable part of the overall health system. 

Private doctors and specialists are bound by the same ethical codes as all doctors. We are not 

against private health care or private health care providers. However, we believe that because 

health is a human right it should not be mercilessly exploited for profit. It should also work in 

a way that is complementary to and strengthens the public health system. At the moment 

this is not happening in South Africa. Both the government and the private sector should be 

blamed for this.  

 

We believe this strengthens the reasons why, when the Competition Commission has 

completed the process of consultation on the draft report, and when it issues its final report 

in November 2018, the government must be ready to act on its recommendations.  

These recommendations affect everyone directly. 
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We believe that everyone will benefit from these recommendations, including doctors, 

specialists and institutions who provide private health care. 

 

 

 

 

A Summary of Findings of the HMI 

The Commission’s report is complex and is 479 pages long. However, we believe that its most 

important findings are relatively simple: 

- That the public and private health care markets don’t co-operate with each other in 

meeting people’s rights of access to health care services. In fact they are often 

antagonistic to each other rather than complementary. People are afraid of the poor 

quality of public health, or they can’t get the care they need in the public sector, and 

this influences their ‘choice’ of private care. 

- That the private health market is highly profitable because when people need health 

care they usually do so immediately, and they will pay for it even if they can’t afford 

it. It is not a market where people can choose not to buy goods because they are too 

expensive or because they decide they don’t need them. 

- That the ownership in the market for private health care is highly concentrated. Three 

hospital companies and two large medical aid administrators, with overlapping 

ownership, provide most health services. Cross directorships between these 

companies create conflicts of interests. This limits competition and increases prices. 

- That the separation between for-profit medical scheme administrators and not for-

profit schemes is unique to South Africa. In the words of the HMI: “... The interests of 

the for-profit administrators are dominant; scheme members and trustees are too 

weak and disempowered to force administrators to align to scheme members’ 

interests.” This makes the administrators extremely profitable for their owners. 

- That the most commonly used form of payment for private health care, Fee for Service 

(FFS), does not take into account health outcomes or the actual value of the service a 

patient receives; the complete absence of any legally binding regulation on fees has 
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led to an uncontrolled escalation of costs. However, fee regulation is also not the 

panacea as it does not control provider incentivized volume. 

- That there is a great deal of opacity about what it really costs to provide health care 

services and what health services are needed. Adding to this problem is the fact that 

most people are also ignorant about their own health and health needs, creating what 

is called an “information asymmetry” between the provider and patient. 

 

- There are no independent systems for measuring and monitoring health outcomes 

and therefore of evaluating the quality of care people receive; this further limits 

people’s ability to make informed decisions about what hospitals or specialists or 

doctors they use. 

- When it comes to paying for private health care, which is expensive, there is a vicious 

circle. Health care is expensive even when prices are not inflated. People buy medical 

aid to insure themselves against high costs but, as a result, end up paying even higher 

costs – that is, because they are insured and don’t pay directly out of pocket they often 

don’t question or even ask what the cost of a medical procedure is. These higher costs 

then feed back into costs for medical insurance schemes which then have to continue 

raising premiums. As premiums rise schemes become more and more unaffordable 

and people opt for cheaper plans with fewer benefits and either pay out-of-pocket or 

insure themselves separately against the gap or avoid further health care.  It is this 

self-perpetuating spiral of ever rising costs that the Competition Commission is trying 

to help us understand and overcome.  

 

The result of all of the above leaves the market for private health care services potentially 

wide open to excessive pricing (or other means of extracting money from patients) and 

profiteering at the expense of those who use it. One of the factual findings of the HMI, for 

example, is that: 

 

Over the period 2010 – 2014, the average expenditure per private medical scheme 

member increased by 9.2% per annum. After adjusting for factors such as inflation, 
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age, members’ plan type, gender, disease profile and membership movement, the 

unexplained (or residual) increase in spending per member was still greater than 2% 

per annum in real terms. To put this in context, 2% of spending amounts to around  

 

R3-billion in 2014 terms, that is R330 per beneficiary per annum that could not be 

explained by factors rationally expected to drive expenditure.   

 

Although it has long been suspected, the evidence compiled by the HMI proves that the 

following problems exist: 

- Over-servicing of patients and over-utilisation of hospital services; 

- Supplier-induced demand; 

- Unexplained admissions costs; 

- Lack of accountability. 

We explain each in a bit more detail below. 

 

Over-servicing and over-utilisation of hospital services 

Over-servicing means providing a person with more care than they need, for example 

unnecessary blood tests, or radiology services. Over utilisation means prescribing in-hospital 

care or a level of in-hospital care (such as Intensive Care or High Care) that is more expensive 

and not strictly necessary for a person’s health. Doing this adds to the costs a person must 

pay out of pocket or claim from their medical scheme and eventually adds to the costs that 

must be carried by a medical scheme overall.  

It pushes prices upwards, making care more unaffordable. This impacts negatively on people’s 

rights of access to health care services and so that government has a duty to intervene. 

 

The HMI gives the following as an example of over-utilisation and its costs:  

Intensive Care Unit admission rates in South Africa are higher than most other countries in 

the world. If the ICU admission rate per person were reduced to half of its current level (i.e. 

to between the levels found in Belgium and the USA); and half of the costs associated with 
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these avoided ICU admissions were reinvested in better ward based care, approximately R2.7-

billion would still be saved annually – just over 2% of private health care spending overall. 

 

 

 

Over-utilisation is often caused by Supplier-induced demand 

In a normal market the consumer creates demand for goods and services that they buy and 

the market adapts to meet this demand. Affordability is a major factor when we choose to 

buy something and the market usually operates in a way that brings prices down. 

But the HMI found evidence that often the private health care sector first creates the services 

(such as by building more and more hospitals with more and more hospital beds) and then 

works with doctors and specialists to manufacture the demand, i.e. to fill these beds, even if 

they are not needed. They called this “supplier induced demand” meaning that the supplier 

(ie the private hospital or the specialist) creates the demand, not you, the person with health 

needs. 

 

An analogy would be a hungry person buying the most expensive food not because it’s the 

best food for them (the normal cause of ‘demand’), but because they were ordered to eat it 

because their nutritionist is in a relationship with the food manufacturer who has a surplus of 

expensive food he needs to sell at a price only he has control over. And as a result I end up 

poorer. And often still hungry! 

 

In other words, "Supply-induced demand" means that demand is being artificially and 

unnecessarily created. The basis on which this can happen is the relationships that exist 

between hospitals, specialists and some GPs. People are not always being treated just 

because they need treatment, but because hospitals have to fill beds, and specialists have to 

recoup costs for expensive technologies they have bought (which may look and sound very 

advanced but whose actual health value may not have been proven etc).  

As a result, the rise of in-hospital care and increase in length of stay was found to be one of 

the drivers of rising costs so this is a major problem. 
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Supplier-induced demand is not natural demand. It also depends on people’s ignorance of 

their own health and the health care services they need. It exploits this ignorance and   

impacts negatively on people’s rights of access to health care services. As a result the 

government has a duty to intervene. 

 

Unexplained admissions costs 

When the Competition Commission analysed the rise in prices over the last decade, it tried to 

find the causes of these price increases. Normal causes of rising prices might be inflation, or 

a population with more disease or a population that is getting older and needing more health 

care. But even when the HMI took these factors into account they could still not fully explain 

the rise in costs.  

 

These ‘unexplained costs’ are driving prices up and access to health care services down. The 

only real explanation is that your health needs are being used for the private profit of those 

who own the hospital companies or medical scheme administrators. That principle might be 

acceptable when it comes to buying a car or a particular type of cell phone, but health is a 

human right that should not be exploited in the same way.   

 

Excessive or unjustifiable pricing impacts negatively on people’s rights of access to health care 

services and so that government has a duty to intervene. This is a legal principle that is well 

accepted all over the world and which the government has already put into practice in 

relation to medicine prices. 

 

Lack of accountability 

Information and knowledge is vital for any consumer. But health is a complex and deeply 

personal issue that few of us are educated to make our own decisions on. This means there 

should be even greater transparency and accountability in the health system and that 

accountability should be backed up with punishments of those who violate patient’s rights or 

act unlawfully.  
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In the field of health care this is reinforced by doctors’ own ethical duties to always act in the 

best interests of the patient and do no harm. 

 

 

 

Unfortunately the HMI found that the health market is characterized by clouds not blue skies. 

Very little information is collected about the quality of health outcomes achieved by hospitals 

or specialists; very little is recorded or shared about the health value of particular procedures 

or operations. There are no regulations governing this and the HMI found that very few 

complaints made against individual doctors, who are all members of the Health Professions 

Council (HPCSA), are acted on. 

 

Summary of Key Recommendations of the HMI 

The HMI refers to the distortions in private health care as ‘market failures’. Some might call 

them profiteering. However we view them though, they contribute to rapidly rising costs and 

declining affordability of private health care services. They impact on our right of access to 

health care services. 

 

The effect of ever rising prices is that people must choose between sometimes severe 

financial hardship or ill-health. When people’s medical aid runs out, people pay out-of-pocket, 

take out other forms of insurance; many fall back onto using the public health facilities, adding 

to the already severe burden carried by public hospitals. Some stop care altogether.  

 

As a result the Competition Commission ends its report by making a large number of 

recommendations about policies and practices that are needed to reduce rising costs. It says 

its recommendations must be seen as a package; they are “interrelated and market failures 

may persist if a partial approach to their implementation is adopted”.  

 

Below we explain what we think are some of the most important ones. 
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For funders: 

- That every medical aid scheme should offer a “standardized, obligatory ‘base’ benefit 

that would include coverage for catastrophic expenditure, primary and preventative 

care. Purchase of this package must be mandatory.  

- Empowering members with information relating to the conduct of their medical 

scheme, particularly at the AGM, and making Trustees more accountable. 

- The introduction of a risk adjustment mechanism - also known as risk equalization – 

so that schemes compete on value for money and innovative models of care, rather 

than the age of their members. 

 

For providers:  

- That the public and private sector should co-operate better so that the surplus of 

private hospital beds can help alleviate the shortage of public (state) beds; this need 

not wait for National Health Insurance. 

- That there should be a national system to license new hospitals (called a Certificate of 

Need) that is based on a comprehensive national plan that takes capacity in both the 

private and public sectors into account. 

- That within five years a new body should be created to regulate all hospitals, 

specialists and doctors – they call this a Supply Side Regulator (SSRH) – which should 

work closely with the Office of Health Standards Compliance. One of the most 

important functions of the SSRH should be establishing a mechanism for setting 

binding tariffs (prices) for prescribed minimum benefits. The objective of this is 

“ensuring greater access to quality healthcare services by improving affordability” as 

well as “reducing price uncertainty.” 

- That a statutory body, the Competition Commission calls it an Outcomes 

Measurement and Reporting Organisation, be created within six years to overcome 

the problem that “there is no reliable information available on health outcomes in the 

private sector”; this body must be independent of both government and the private 

sector. 
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Conclusion 

The recommendations of the Competition Commission are a very important addition to the 

debate on how to improve access to quality health care services in South Africa. The evidence 

the HMI has gathered makes the case for urgent reform and creates a duty on the government 

to act.  

 

Up to now parts of the private health sector have fought to stop the HMI. They have resisted 

an inquiry that will shine a light on how they manage to make so much money – at the expense 

of people’s health. We hope that these recommendations will not be resisted by the private 

sector, and in particular we hope that private doctors, specialists and other providers will see 

them as an opportunity to improve patient care, better integrate with the public sector and 

to ensure the sustainability of their practices. 

 

However, one important question to debate is about the capacity of the state to implement 

these reforms. Ultimately they will be cost saving for the government as they will make health 

care more affordable and ensure much better utilisation of the resources already in the health 

system. But in the short term they would require significant amounts of money and capacity, 

particularly to improve the regulatory system and create bodies such as the proposed Supply 

Side Regulator. 

 

In this context it is also essential that the Competition Commission’s recommendations be 

debated in the context of the government’s wider plans for health reform, particularly the 

principle of universal health coverage, which in SA we call National Health Insurance (NHI).  

SECTION27 supports NHI. But we believe that laying the foundation for a successful and fair 

NHI depends on two major interventions:  
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- fixing the crisis in the public health system and  

- reducing prices and improving affordability and quality in the private health system. 

 

 

 

These two strategies are both urgent and must happen concurrently. The HMI proposals 

address the private health market but should have many benefits for the public sector.  

However, there are also areas of overlap and even some issues on which there is a conflict.  

One of the challenges therefore will be to make sure that the HMI’s proposals complement 

those on NHI and vice versa – and most important that there is political will and buy-in for 

both.  

 

Both are at the stage of policy and legislative recommendations so this is an unprecedented 

opportunity to look at both simultaneously and to cut a path that will lead to a unified health 

system, to which everyone has access and from which everyone can obtain quality health 

care, regardless of their socio-economic status.  

 

This is the yardstick the Constitution creates.  

 


